
U.S. Department of Justice and Federal Trade Commission Antitrust Guidelines for the 
Licensing of Intellectual Property – Excerpts 
 
These Guidelines embody three general principles:  (a) for the purpose of antitrust analysis, the 
Agencies regard intellectual property as being essentially comparable to any other form of 
property; (b) the Agencies do not presume that intellectual property creates market power in the 
antitrust context; and (c) the Agencies recognize that intellectual property licensing allows firms 
to combine complementary factors of production and is generally procompetitive. 
 
 * * * * * 
 
Licensing, cross-licensing, or otherwise transferring intellectual property . . . can facilitate 
integration of the licensed property with complementary factors of production.  This integration 
can lead to more efficient exploitation of the intellectual property, benefiting consumers through 
the reduction of costs and the introduction of new products.  Such arrangements increase the 
value of intellectual property to consumers and to the developers of the technology.  By 
potentially increasing the expected returns from intellectual property, licensing also can increase 
the incentive for its creation and thus promote greater investment in research and development. 
 
Sometimes the use of one item of intellectual property requires access to another.  An item of 
intellectual property “blocks” another when the second cannot be practiced without using the 
first.  For example, an improvement on a patented machine can be blocked by the patent on the 
machine.  Licensing may promote the coordinated development of technologies that are in a 
blocking relationship.   
 
Field of use, territorial, and other limitations on intellectual property licences may serve 
procompetitive ends by allowing the licensor to exploit its property as efficiently and effectively 
as possible.  These various forms of exclusivity can be used to give a licensee an incentive to 
invest in the commercialization and distribution of products embodying the licensed intellectual 
property and to develop additional applications for the licensed property.   
 
 * * * * * 
 
While intellectual property licensing arrangements are typically welfare-enhancing and 
procompetitive, antitrust concerns may nonetheless arise.  For example, a licensing arrangement 
could include restraints that adversely affect competition in goods markets by dividing the 
markets among firms that would have competed using different technologies.  An arrangement 
that effectively merges the research and development activities of two of only a few entities that 
could plausibly engage in research and development in the relevant field might harm competition 
for development of new goods and services. 
 
The Agencies will not require the owner of intellectual property to create competition in its own 
technology.  However, antitrust concerns may arise when a licensing arrangement hams 
competition among entities that would have been actual or likely potential competitors in a 
relevant market in the absence of the license (entities in a “horizontal relationship”).  A restraint 
in a licensing arrangement may harm such competition, for example, if it facilitates market 



division or price-fixing.  In addition, license restrictions with respect to one market may harm 
such competition in another market by anticompetitively foreclosing access to, or significantly 
raising the price of an important input, or by facilitating coordination to increase price or reduce 
output. 
 
 * * * * * 
 
In the intellectual property context, exclusive dealing occurs when a license prevents the licensee 
from licensing, selling, distributing, or using competing technologies. . . . In determining whether 
an exclusive dealing arrangement is likely to reduce competition in a relevant market, the 
Agencies will take into account the extent to which the arrangement (1) promotes the 
exploitation and development of the licensor’s technology and (2) anticompetitively forecloses 
the exploitation and development of, or otherwise constrains competition among, competing 
technologies.  The likelihood that exclusive dealing may have anticompetitive effects is  
related . . . to the degree of foreclosure in the relevant market, the duration of the exclusive 
dealing arrangement, and other characteristics of the input and output markets, such as 
concentration, difficulty of entry, and the responsiveness of supply and demand to changes in 
price in the relevant markets. 
 
 * * * * *   
 
Cross licensing and pooling arrangements are agreements of two or more owners of different 
items of intellectual property to license one another or third parties.  These arrangements may 
provide procompetitive benefits by integrating complementary technologies, reducing 
transaction costs, clearing blocking positions, and avoiding costly infringement litigation.  By 
promoting the dissemination of technology, cross-licensing and pooling arrangements are often 
procompetitive. 
 
Cross licensing and pooling arrangements can have anticompetitive effects in certain 
circumstances.  For example, collective price or output restraints in pooling arrangements, such 
as the joint marketing of pooled intellectual property rights with collective price setting or 
coordinated output restrictions, may be deemed unlawful if they do not contribute to an 
efficiency-enhancing integration of economic activity among the participants. 
 
Another possible anticompetitive effect of pooling arrangements may occur if the arrangement 
deters or discourages participants from engaging in research and development, thus retarding 
innovation.  
 
 * * * * * 
 
A grantback is an arrangement under which a licensee agrees to extend to the licensor of 
intellectual property the right to use the licensee’s improvements to the licensed technology.  
Grantbacks can have procompetitive effects, especially if they are nonexclusive.  Such 
arrangements provide a means for the licensee and the licensor to share risks and reward the 
licensor for making possible further innovation based on or informed by the licensed technology, 
and both promote innovation in the first place and promote the subsequent licensing of the 



results of the innovation.  Grantbacks may adversely affect competition, however, if they 
substantially reduce the licensee’s incentives to engage in research and development and thereby 
limit rivalry in innovation markets. . . . An important factor in the Agencies’ analysis of a 
grantback will be whether the licensor has market power in a relevant technology or innovation 
market. 


